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KROUPA, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case.

IAIl section references are to the Internal Revenue Code for
the taxable year at issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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Respondent determ ned a $1,174 deficiency in petitioners’
Federal inconme tax for 2004, and petitioners tinely filed a
petition with this Court. After concessions,? the only issue
remai ning i s whether petitioners may offset their realized
| ong-term capital gains by negative taxable incone® before
of fsetting such gains by long-termcapital |oss carryover. W
hol d they may not.

Backgr ound

This case was submtted fully stipulated under Rule 122.
The stipulation of facts, the supplenental stipulation of facts,
the stipulation of settled issues, and the acconpanyi ng exhibits
are incorporated by this reference. Petitioners resided in
Tennessee at the tine they filed the petition.

Petitioners filed a joint Federal inconme tax return for 2004
and attached a handwitten letter stating they found the Schedul e
D, Capital Gains and Losses, too conplicated to conplete.
Petitioner husband mail ed respondent a handwitten conputation
and a letter after receiving the deficiency notice. Petitioners
clainmed a $23,000 net long-termcapital loss in 2002, which
petitioners carried over to both 2003 and 2004. The parties
di sagree about how the |l ong-termcapital |oss carryover from 2003

to 2004 is cal cul at ed.

2The parties settled issues involving unreported capital
gains in 2004, sonme of which were not taxable, and associ ated
early withdrawal additional taxes under sec. 72(t).

3Negati ve taxable incone, as used in this opinion, neans
taxabl e inconme that is | ess than zero, w thout including capital
gains and/or | osses in the conputation.
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The parties stipulated that, if petitioners’ position is
correct, then the amount of long-termcapital |oss carryover to
2004 is $9,629. This would reduce their 2004 net |ong-term
capital gain to zero and result in a $651 deficiency for 2004.4
If we find for respondent, however, the anount of |ong-term
capital loss carryover is $5,807, reducing their net long-term
capital gain to $953 and resulting in a $698 deficiency.

Di scussi on

We deci de whether petitioners may offset their realized
| ong-termcapital gains by negative taxable incone® before
of fsetting such gains with |ong-termcapital |oss carryover.
Petitioners contend this nmethod of conputation reflects Congress’
intent that the use of capital |oss carryovers in a bad year
shoul d be del ayed to offset capital gains in a good year. W
di sagree with petitioners given the clear |anguage of the
appl i cabl e statutes.

We begin with the burden of proof. \Where, as here, the key
facts are fully stipulated and we are faced with a question of
| aw, our hol di ng does not depend on the burden of proof we inpose
or standard of review we apply. W nust reject erroneous Vviews

of the | aw. See Kendricks v. Comm ssioner, 124 T.C. 69, 75

“'n addition, petitioners would have a | ong-term capital
| oss carryover from 2004 to 2005.

SPetitioners’ taxable incone for 2003 was negative $3, 822
W t hout taking into account their capital gains and | osses.
Petitioners reported $20,486 of adjusted gross income in 2003,
excluding their capital gains. They clainmed $18,208 of item zed
deductions and two personal exenptions totaling $6, 100.
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(2005) (and the cases cited thereat); MCorkle v. Comm ssioner,

124 T.C. 56, 63 (2005).

We now turn to the proper nethod for determning |l ong-term
capital loss carryover. Petitioners argue that they should be
al l oned to deduct negative taxable inconme fromlong-termcapita
gain and preserve long-termcapital |oss carryover for the
follow ng year. They argue that section 1(h)(1) “basically” says
the capital gains rules do not apply if the resulting tax would
be greater than if all or part of the capital gains had been
treated as ordinary inconme. They further argue that their incone
tax for 2003 was zero and the only way they coul d determ ne
whet her the tax would be lower is to see if they would pay nore
or less tax in 2004. W disagree with their interpretation.
I nstead we hold for respondent because of the clear statutory
| anguage governing capital | osses.

First and forenost, the capital gains tax rates are limted
to certain situations and do not affect the calculation of a
capital loss carryover. Sec. 1(h)(1). Petitioners’ reliance on
this section is msplaced. Further, a specific statute controls
over a general statute in a situation where two sections m ght

arguably apply. Spring Gty Foundry Co. v. Conm ssioner, 292

U S 182, 189 (1934). Petitioners’ position contradicts the
specific statutes governing the interaction between taxable
i ncone and capital | osses.

Taxabl e i ncome is defined as gross inconme |ess allowable

deductions. Sec. 63(a). It is well settled that tax deductions
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are a matter of legislative grace, and taxpayers nmust show t hat
they conme squarely within the ternms of the law conferring the

benefit sought. Rule 142(a); I NDOPCO, Inc. v. Conmm ssioner, 503

US 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292 U S

435, 440 (1934). A loss fromthe sale or exchange of a capital
asset is allowed as a deduction only to the extent permtted in
sections 1211 and 1212. Sec. 165(a), (f). Consequently, a
capital loss can affect taxable incone in limted circunstances.
Negati ve taxabl e i ncone does not determ ne capital | osses.

Capital | osses for noncorporate taxpayers are deductible
only to the extent of capital gains plus $3,000.° Sec. 1211
When capital | osses exceed capital gains by nore than $3, 000, the
excess may be carried over to |ater taxable years to reduce
capital gains or a nom nal anmpunt of ordinary incone. Sec.
1212(b).

A long-termcapital gain is the gain fromthe sale of a
capital asset held for |longer than a year. Sec. 1222(3).
Conversely, a long-termcapital loss is the loss fromthe sale of
a capital asset held for longer than a year. Sec. 1222(4). A
net long-termcapital loss is the excess of |ong-term capital
| osses mnus long-termcapital gains for a taxable year. Sec.
1222(8). Petitioners had a $23,000 net long-termcapital loss in
2002. This anmount was carried over to 2003 as a long-term

capital loss. See sec. 1212(Db).

8Capital losses are allowed in full where an individual
t axpayer’s capital |osses exceed capital gains by |ess than
$3,000. Sec. 1211(b)(2).
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Petitioners realized |long-termcapital gains of $20,842 and
incurred |long-termcapital |osses of $3,649 in 2003. Sec.
1222(3) and (4). Accordingly petitioners’ |ong-term capital
gai ns exceeded the amobunt of actually realized |ong-term capital
| osses by $17,193 that year. Al long-termcapital gains and
| osses nust be incorporated, however, to calculate petitioners’
net long-termcapital loss for 2003. See sec. 1222(8).
Consequently, petitioners’ net long-termcapital |oss for 2003 is
$5, 807 ($3,649, 2003 long-termcapital |oss + $23, 000, net | ong-
termcapital |oss carryover - $20,842, 2003 |long-term capital
gain).

Petitioners may carry over their net long-termcapital |oss
m nus any short-termcapital gain from 2003 to 2004. Sec.
1212(b)(1)(B). Petitioners had no short-termcapital gain in
2003. Accordingly, we find the amount of long-termcapital |oss
carryover into 2004 is $5,807 and the resulting deficiency for
2004 is $698. This is consistent with the parties’ stipulation
if we hold for respondent, and we do.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




